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VEDI Cl NE,

Petitioner,
VS. Case No. 07-0659PL
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on July 27, 2007, in Naples, Florida, before Susan B. Harrell, a
desi gnated Adm ni strative Law Judge of the D vision of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: WMatthew Casey, Esquire
Departnent of Health
4052 Bal d Cypress Wy Bin G 65
Tal | ahassee, Florida 32399

For Respondent: Bruce MLaren Stanley, Esquire
Hender son, Franklin, Starnes & Holt
Post O fice Box 280
Fort Myers, Florida 33901

STATEMENT OF THE | SSUES

The issues in this case are whet her Respondent viol ated
Subsections 458.331(1)(m and 458.331(1)(t), Florida Statutes

(2003),! and, if so, what discipline should be inposed.



PRELI M NARY STATEMENT

On Novenber 2, 2006, the Departnent of Health (Departnent)
filed with the Board of Medicine, an Adm nistrative Conpl aint
agai nst Respondent, Stephen W Thonpson, M D. (Dr. Thonpson),
all eging that Dr. Thonpson viol ated Subsection 458.331(1)(t),
Florida Statutes, relating to Patient T.C. by failing to
practice nedicine with that level of care, skill, and treatnent
whi ch is recogni zed by a reasonably prudent, simlar physician
as being acceptable under simlar conditions and circunstances.
Dr. Thonpson requested an adm nistrative hearing, and the case
was forwarded to the Division of Adm nistrative Hearings on
February 8, 2007, for assignnment to an Admi nistrative Law Judge
to conduct a final hearing.

The final hearing was schedul ed for March 29, 2007.

Dr. Thonpson filed a notion to continue the final hearing, and
the notion was granted. The final hearing was reschedul ed for
June 19, 2007. The Departnent filed a notion to continue, and
t he case was rescheduled for July 27, 2007.

On July 10, 2007, the Departnment filed a notion to anend
the Adm nistrative Conplaint, which was granted by O der dated
July 13, 2007. The Anended Adm nistrative Conpl aint added a
count relating to a violation of Subsection 458.331(1)(nm,

Fl ori da St at utes.



The parties filed a Joint Pre-hearing Stipulation and
stipulated to certain facts contained in Section E of the Joint
Pre-hearing Stipulation. Those facts have been incorporated in
this Recommended Order to the extent relevant.

At the final hearing, the Departnent requested official
recogni tion of Subsections 458.331(1)(m and 458.331(1)(t),
Florida Statutes, and Florida Admnistrative Code Rul e 64B8-
8.001. Oficial recognition was taken of those statutes and
that rule.

At the final hearing, the Departnent called Jose Cortes,
MD., as its witness. Petitioner’s Exhibits 1, 2, and 3 were
adm tted in evidence.

At the final hearing, Dr. Thonpson testified in his own
behal f and called Lawence Antonucci, MD., as his wtness.
Respondent’s Exhibits Db EE F, G H I, J, and Kwere adm tted
i n evidence.

The one-vol une Transcript was filed on August 27, 2007.
Dr. Thonpson filed a Mdtion for Extension of Tinme to File
Proposed Recommended Order, which was granted. The tinme for
filing proposed recomended orders was extended to Septenber 12,
2007. The parties tinmely filed their Proposed Reconmended
Orders, which have been considered in the rendering of this

Recommended Order.



FI NDI NGS OF FACT

1. The Departnent is the state agency in Florida charged
wth regulating the practice of nmedicine pursuant to
Section 20.43, Florida Statutes, and Chapters 456 and 458,

Fl ori da Stat utes.

2. At all tinmes material to the Amended Admi nistrative
Compl aint, Dr. Thonpson has been a |icensed physician in the
State of Florida, having been issued |icense nunber ME 44112.

Dr. Thonpson is board-certified by the American Board of
bstetrics and Gynecology with a General Certificate in
Qobstetrics and Gynecol ogy.

3. On July 18, 2003, T.C., a 41-year-old fenale, presented
to Dr. Thonpson with conplaints of very heavy nenstrual bl eeding
with clots lasting four days. She was requesting a
hysterectony. T.C had been a patient of Dr. Thonpson for
17 years. She had been conpl ai ni ng of heavy nenstrual bl eeding
for two years, and Dr. Thonpson had prescribed birth contro
pills, which seened to help at first, but by July 18, 2003, were
no |l onger relieving the synptons of heavy bl eedi ng.

4. Dr. Thonpson ordered a vaginal ultrasound, which
reveal ed two uterine fibroids that were subrucous in |ocation.
The fibroids were the likely cause of T.C. 's heavy bl eeding.

5. On August 12, 2003, T.C. returned to Dr. Thonpson’s

office for a surgical consult. Dr. Thonpson discussed the



alternative of a | aparoscopic hysterectony rather than an
abdom nal hysterectony. Dr. Thonpson al so di scussed
alternatives to a hysterectony to resolve T.C.’s probl ens,
i ncluding a hysteroscopy, a dilation and curettage (D&C), a
thermal abl ati on, a nyonectony, an Essure procedure, and a
bilateral tubal ligation with | aparoscopy. The thermal abl ation
involves the injection of a liquid material into the uterus and
the heating of the liquid to cauterize the lining of the uterus.
A nyonectony is the renoval of the fibroids. The Essure
procedure was to provide permanent birth control. T.C chose to
have the hysteroscopy, the D&, the ablation, the nmyomectony,
and the Essure procedure.

6. The procedures were schedul ed for Septenber 11, 2003,
at the Naples Day Surgery, which is a freestanding surgica
anbul atory center. T.C. went to see Dr. Thonpson on
Sept enber 9, 2003, to fill out the paperwork for the surgical
procedures and to again discuss the options available to her.
Dr. Thonpson did discuss the options available to her and signed
the consent formin the presence of T.C., indicating that he had
di scussed the reasonable alternatives wwth T.C. and that she had
been infornmed about the foreseeable risks and benefits of the
procedures that she had chosen.

7. Around 8:00 a.m and 9:00 a.m on Septenber 11, 2003,

Dr. Thonpson was informed that one of his obstetrical patients



(obstetrical patient) was in | abor with her first child at The
Birth Place at North Collier Hospital, which is across the
street fromthe Naples Day Surgery. Dr. Thonpson exam ned the
obstetrical patient.

8. Dr. Thonpson had arranged for Dr. Beckett to provide
coverage for his patients, including the obstetrical patient,
while Dr. Thonpson was perform ng surgery on T.C. at the Naples
Day Surgery.

9. At approximately 11:40 a.m, on Septenber 11, 2003,
T.C. presented at the Naples Day Surgery for the procedures.
Again, Dr. Thonpson reviewed the procedures with T.C. and
di scussed alternatives and the risks and benefits of the
procedures that were to be done.

10. Prior to beginning surgery on T.C., Dr. Thonpson was
notified by the nurses at The Birth Place that the obstetrica
patient’s |abor was progressing. Dr. Thonpson prescribed sone
pai n medi cation for the obstetrical patient and advised the
nurses that he was going into surgery and that Dr. Beckett would
be covering for himwith the obstetrical patient.

11. Dr. Thonpson began surgery on T.C and perforned the
hyst eroscopy and D& C. During the hysteroscopy, it was noticed
that there was a problemw th the hysteroscope being used and
that it would not fit the Essure device that woul d be used

| at er.



12. Prior to Dr. Thonpson begi nning the thermal abl ation
procedure, he was inforned by tel ephone that the obstetrical
pati ent was meking rapid progress and that Dr. Beckett was stuck
intraffic and probably would not get to The Birth Place in tine
to deliver the baby. Dr. Thonpson instructed the nurse at The
Birth Place to find any avail abl e physician because he was in
surgery.

13. Dr. Thonpson perforned the thermal ablation. At the
end of the procedure, it was determ ned that the instrunent
necessary to performthe Essure procedure was not in the
operating roomand that the instrunents needed for the
myonectony were not sterile. It was necessary that the
i nstrunment needed for the Essure procedure be |ocated and that
the instrunments for the nmyonectony be flash sterilized, which
woul d take about 15 m nutes.

14. Wiile in the operating room Dr. Thonpson received
anot her tel ephone call from The Birth Place. The nurse advised
Dr. Thonpson that no physician was avail able i n-house to deliver
t he baby and that no ot her physician could be |ocated quickly
enough to get to The Birth Place in tine to deliver the baby.
The essence of the tel ephone call to Dr. Thonpson was that if a
physician did not get to The Birth Place quickly that the baby

woul d be delivered without an attendi ng physician.



15. At the tinme Dr. Thonpson received the |ast tel ephone
call fromThe Birth Place, T.C. was in stable condition and
not hi ng further could be done until the instrunents for the
myonectony were sterilized and an appropriate scope was | ocated
for the Essure procedure. Dr. Thonpson nade the decision to
leave T.C. with the anesthetist and go across the street to
deliver the baby. He inforned the surgical teamthat he was
going to deliver the baby and woul d be back as quickly as
possi bl e.

16. Since The Birth Place is directly across the street
fromthe Naples Day Surgery, it took Dr. Thonpson about one or
two mnutes to get to the delivery roomat The Birth Place. He
left the operating roomat the Naples Day Surgery at 13:35. He
delivered the baby w thout conplications and returned to the
operating roomat the Naples Day Surgery by 13:50. At that
time, the instrunments were sterilized for the nyonectony, and
t he proper scope had been |ocated for the Essure procedure.

Dr. Thonpson performed the nyomectony and the Essure procedure
wi t hout conplications.

17. The head nurse at the Naples Day Surgery advi sed
Dr. Thonpson that she would prepare a variance report that noted
hi s absence fromthe operating roomfrom 13:35 to 13:50.

Dr. Thonpson’s physical presence during the delivery was noted

in the records of The Birth Pl ace.



18. It is not uncommon for a physician to | eave the
operating roomduring a procedure to use the restroomor get a
drink of water. It also is not uncomon during an operation for
a physician to have to wait for the results of a frozen section
bi opsy, which can take 30 mnutes, or to have to wait during a
procedure while a new instrunent is obtained to replace a broken
i nstrunent .

19. Wiile Dr. Thonpson was at The Birth Pl ace, the
operating room personnel at the Naples Day Surgery knew where
Dr. Thonpson was, what he was doing, and how to reach him
There were nmul tiple means of conmuni cati ons between both
| ocations including cell tel ephones, cordless tel ephones, and
hard-w red tel ephones.

20. Dr. Thonpson did not notify T.C. that he left the
operating room and the building between perform ng surgica
procedures on her.

21. Jose H Cortes, MD., testified as an expert wtness
on behal f of the Departnment. Dr. Cortes has been licensed to
practice in Florida since 1979. He is board-certified by the
Anmerican Board of Qbstetrics and Gynecology. Dr. Cortes
currently specializes in gynecology with the Ceveland Cinic in
Weston, Florida. From 2001 to 2006, he served as an assi stant
professor of Cinical Cbstetrics and Gynecol ogy for the

University of Mam.



22. It is Dr. Cortes’ opinion that Dr. Thonpson fell bel ow
the standard of care when he left T.C. in the operating roomto
go to another building to deliver a baby. Hi s opinion is based
on Dr. Thonpson's having no way of know ng when he left T.C if
the delivery would be conplicated and would delay his return to
the operating room Dr. Cortes opined that Dr. Thonpson shoul d
have cancell ed the remai ning procedures for T.C. and gone to
del i ver the baby.

23. Dr. Cortes also opined that Dr. Thonpson fell bel ow
the standard of care by not docunenting in his medical notes his
absence during the delivery of the baby and by not telling T.C
that he had left the building to deliver a baby while T.C. was
in the operating room It was his opinion that T.C should have
been nade aware of the delay between her procedures because the
increased tinme under anesthesia could result in possible
conplications at a later tine.

24. During his practice of medicine, Dr. Cortes has had to
wait for the results of a frozen section during an operation and
t he del ay has been as long as 20 to 30 mnutes. Dr. Cortes
opined that as long as the patient was stable it was within the
standard of care for the physician to | eave the operating room
during this delay. He did not indicate whether in the case of

waiting for the results of a frozen section, the physician was
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required to note in the nmedical records the delay and tell the
patient of the delay after the operation.

25. Lawence R Antonucci, MD., testified as an expert
wi tness for Dr. Thonpson. Dr. Antonucci has been practicing as
a physician since 1983 and is board-certified in obstetrics and
gynecology. It is Dr. Antonucci’s opinion that Dr. Thonpson was
faced with very unusual circunstances because he had to nake a
deci sion on which patient needed himthe nost. Based on the
ci rcunstances, Dr. Antonnuci opined that Dr. Thonpson net the
standard of care when he left the operating roomto deliver the
baby. The operation with T.C. was del ayed while the instrunments
were being sterilized and a scope was being located. T.C would
have remai ned under anesthesia during the delay regard ess if
Dr. Thonpson had | eft the operating roomor stayed. Once
Dr. Thonpson got to The Birth Place he could assess the
situation, and, if necessary, he could call the Naples Day
Surgery and cancel the additional procedures for T.C.

26. Dr. Antonucci also opined that Dr. Thonpson di d not
depart fromthe standard of care when he did not put in his
medi cal notes that he had left the operating roomto go across
the street to deliver a baby. He was of the opinion that the
medi cal records were adequate to advise future health care

provi ders of the procedures that were done. It was also his
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practice not to put in the nmedical notes when there was a del ay
due to waiting for the results of a frozen section.

27. Dr. Antonucci opined that Dr. Thonpson’s failure to
tell T.C. that he had been absent fromthe operating room for
15 mnutes did not fall below the standard of care.

CONCLUSI ONS OF LAW

28. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat. (2007).

29. The Departnment mnust establish the allegations in the
Amended Adm ni strative Conpl aint by clear and convincing

evi dence. Departnent of Banking and Finance v. Osborne Stern

Conpany, 670 So. 2d 932 (Fla. 1996). The clear and convincing

standard has been described by the courts as foll ows:

[C] | ear and convinci ng evi dence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
testinony nust be precise and explicit and
the wi tnesses nust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

Slomowi tz v. Wl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).
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30. The Departnent has alleged that Dr.

Subsections 458.331(1)(n) and 458.331(1)(t),
whi ch provi de:

(1) The follow ng acts constitute

Thonpson vi ol at ed

Fl ori da St at ut es,

gr ounds

for denial of a license or disciplinary

action, as specified in s. 456.072:

* * *

(m Failing to keep legible, as defined by
departnent rule in consultation with the
board, nedical records that identify the

I i censed physician or the physician extender
and supervi si ng physician by nane and
professional title who is or are responsible
for rendering, ordering, supervising, or
billing for each diagnostic or treatnment
procedure and that justify the course of
treatment of the patient, including, but not
limted to, patient histories; exam nation
results; test results; records of drugs
prescri bed, dispensed, or adm nistered; and

reports of consultations and
hospi talizati ons.

* * *

(t) Goss or repeated mal practice or the
failure to practice nedicine with that |evel
of care, skill, and treatnent which is

recogni zed by a reasonably prudent

simlar

physi ci an as being acceptabl e under sinilar

conditions and circunstances. The

boar d

shal | give great weight to the provisions

of s. 766.102 when enforcing this

paragraph. . . . As used in this paragraph,
“gross nmal practice” or “the failure to
practice nedicine with that |evel of care,
skill and treatnment which is recognized by a
reasonably prudent simlar physician as
bei ng acceptabl e under sim |l ar conditions
and circunstances,” shall not be construed
to require that a physician be inconpetent

13



to practice nmedicine in order to be
di sci pl i ned pursuant to this paragraph.

31. In Count | of the Anended Admi nistrative Conpl aint,
the Departnent alleged that Dr. Thonpson viol ated Subsection
458.331(1)(t), Florida Statutes, in one or nore of the follow ng
ways:

a. By leaving T.C. for several mnutes in
the mddle of surgery and in between
procedures, while T.C was under general
anest hesi a;

b. By failing to notify the patient that
Respondent had left the building in the

m ddl e of the surgery;

c. By failing to note in the nedical
records that Respondent had left the
bui | di ng during surgery.

32. The Departnent has failed to establish by clear and
convi nci ng evidence that Dr. Thonpson viol ated Subsection
458.331(t), Florida Statutes. Dr. Thonpson was faced with an
unusual situation and had to nake a deci sion about which patient
needed himthe nost. The procedures for T.C. were del ayed
because instrunents were not sterile and a particul ar scope was
not available. She was going to be under anesthesia during that
del ay regardl ess of Dr. Thonpson's presence or absence. She was
stable during the delay. Dr. Thonpson nmade the operating staff
aware of where he was going, and they knew how to reach himif

needed. The Birth Place was | ocated across the street fromthe

Napl es Day Surgery and could be reached within two m nutes.
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There was conmuni cation between The Birth Place and the Napl es
Day Surgery such that Dr. Thonpson could be inmedi ately reached.
After Dr. Thonpson assessed the obstetrical patient, he could
have cancelled T.C.’s procedures, if he felt that he could not
get back to the operating room because of conplications with the
delivery. Based on these circunstances, Dr. Thonpson did not
fall below the standard of care.

33. The Departnent did not establish that Dr. Thonpson's
failure to notify T.C. that he had left the operating roomfor
15 minutes fell below the standard of care. T.C was going to
have to wait for the instruments to be sterilized and for the
scope to be | ocated, and she woul d have renai ned under
anest hesi a during those circunstances. No expert testified that
when there is any delay in a surgical procedure the patient has
to be told. It is a common occurrence for physicians to wait
for the results of a frozen section, and such delay can be as
much as 30 m nutes. No expert testified that in those
ci rcunstances the patient had to be told of the delay, and, in
fact, Dr. Antonucci testified that it was his practice not to
advi se the patient when there had been a delay waiting for the
results of a frozen section. Dr. Cortes’ rationale for advising
T.C. that there had been a delay was that she needed to be alert
to any possible effects fromthe additional anesthesia tine.

H s rational e does not make sense unl ess the standard of care

15



woul d require that every tinme there is a delay in surgery due to
unf oreseen circunstances that the patient nust be advised of the
ci rcunst ances.

34. The Departnment has failed to establish that
Dr. Thonpson fell below the standard of care by failing to
docunent in his nmedical notes that he left the operation room
for 15 mnutes. The delay to the procedures was caused by
i nstrunents not being sterilized and the unavailability of a
scope, not by Dr. Thonpson's l|leaving to deliver a baby.

Dr. Thonpson took advantage of the delay to deal wi th another
pati ent who needed him Additionally, the head nurse had
advi sed Dr. Thonpson that she woul d note his absence in a
vari ance report.

35. In Count Il of the Amended Adm nistrative Conpl aint,
the Departnent alleged that Dr. Thonpson viol ated Subsection
458.331(1)(m, Florida Statutes, in the foll ow ng ways:

[B]y failing to docunent in T.C.'s nedical
records that he left the building during the
procedures he performed on T.C. on or about
Septenber 11, 2003, and/or by failing to
docunent any discussion with T.C. about
alternative treatnment options such as

di scontinuing oral contraceptives, a fornma
dilation and curettage, and/or the use of a
Mrena IUD to address T.C.’ s problens or
concer ns.

36. The Departnent has failed to establish by clear and

convi nci ng evidence that Dr. Thonpson viol ated Subsecti on
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458.331(1)(m, Florida Statutes. The standard of care did not
require himto docunment that he left the building, and
Subsection 458.331(1)(m), Florida Statutes, does not require him
t o docunent his absence.

37. The Departnent has failed to establish that
Dr. Thonpson did not discuss any alternative treatnent options
wth T.C. The evidence did establish that he di scussed
treatnment options with her on nore than one occasion.

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that a final order be entered finding
that Dr. Thonpson did not violate Subsections 458.331(1)(m and
458.331(1)(t), Florida Statutes, and dism ssing the Anended
Adm ni strative Conpl ai nt.

DONE AND ENTERED t his 31st day of October, 2007, in

Tal | ahassee, Leon County, Florida.

o B Harll

SUSAN B. HARRELL

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 31st day of Cctober, 2007.

ENDNOTE

Y Unless otherwise stated, all references to the Florida

Statutes are to the 2003 version.

COPI ES FURNI SHED,

Mat t hew Casey, Esquire
Department of Health

4052 Bal d Cypress Way Bin C-65
Tal | ahassee, Florida 32399

Bruce McLaren Stanl ey, Esquire

Hender son, Franklin, Starnes & Holt, P.A
Post O fice Box 280

Fort Myers, Florida 33901

Larry McPherson, Executive Director
Board of Medi ci ne

Department of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

Josefina M Tamayo, Ceneral Counsel
Department of Health

4052 Bal d Cypress Way, Bin A-02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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